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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of Novenber, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-9943
V.

ROBERT W SI MONTON,

Respondent .

N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed froman initial decision of
Adm ni strative Law Judge Jimy N. Coffrman, issued orally at the
concl usi on of an evidentiary hearing held on April 3, 1990.' By
that decision, the |aw judge affirmed the Adm nistrator's

determ nation that respondent had violated sections 91.5 and 91.9

'An excerpt fromthe transcript containing the initial
decision is attached.
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of the Federal Aviation Regulations ("FAR " 14 CF. R Part 91) in
connection with a flight conducted on February 16, 1988.° In
addition, the |aw judge sustained a 45-day suspension of
respondent's airline transport pilot (ATP) certificate which
had been ordered by the Adm nistrator for such alleged FAR
viol ations.

In the order of suspension (which served as the conplaint),
the Adm nistrator alleged the follow ng:

"1l. You are the holder of Airline Transport Pil ot
certificate No. 1901800.

2. On February 16, 1988, you acted as pilot in conmand
of civil aircraft NAO7PE, a Boei ng Model 737 being
operated as Continental Airlines Flight 803 from
Newar k, New Jersey, to Bradley Internationa
Airport, Wndsor Locks, Connecticut.

3. The center fuel tank gauge had been placarded as
i noperative and the aircraft nmaintenance |og book
cover for NAO7PE had been placarded as fol |l ows:

Do not put any fuel in the center tank.
Center tank deactivated due to | eaking.
Do not fill. Flight crewis required
to operate center tank boost punps
periodically to punp out any
resi dual fuel coming fromw ng tank
surge tanks.

4. Flight 803 was ranp inspected by inspectors of the
Federal Aviation Adm nistration upon arrival at

’FAR 8 91.5, which has since been recodified as § 91. 103,
provides in relevant part:

"§ 91.5 Preflight action.

Each pilot in command shall, before beginning a flight,
famliarize hinmself wth all available information concerning
that flight. . . ."

FAR &8 91.9, which has since been anended and recodified as
§ 91.13(a), read as foll ows:

"§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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W ndsor Locks and you expressed a | ack of
know edge of the placarding and its requirenents.

5. You failed to famliarize yourself with al
avai |l abl e informati on concerning Flight 803
before begi nning that flight.

6. Your operation of an aircraft in the manner and
under the circunstances descri bed above was
carel ess so as to endanger the |ives and
property of others.™

Respondent raises several issues in connection with his
appeal. First, he asserts that the Adnministrator's conpl ai nt
shoul d have been dismissed as not tinmely filed.® In this regard,
respondent maintains that the Admnistrator failed to conply with
Rul e 31(a) of the Board's Rules of Practice because nore than 5
days el apsed between the tinme he served the Adm nistrator with
his notice of appeal and the time the conplaint was filed.*

I nsofar as the substance of the Adm nistrator's charges are

‘Respondent filed a notion to dismiss the conplaint on such
grounds in March 1989. That notion was subsequently deni ed by
Adm ni strative Law Judge Joyce Capps, to whomthe case had
initially been assigned, on April 18, 1989. Several nonths
| ater, the case was reassigned to Judge Coff man.

‘Rul e 31(a), which is codified as 49 C.F.R § 821.31(a),
provi des as foll ows:

"§ 821.31 Conplaint procedure.

(a) Filing, tinme of filing, and service upon respondent.
The order of the Adm nistrator from which an appeal has been
taken shall serve as the conplaint. The conplaint shall be filed
by the Adm nistrator with the Board within 5 days after the
noti ce of appeal has been filed upon the Adm nistrator. The
conpl aint shall be acconpanied by the Adm nistrator's proof of
servi ce upon respondent."”
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concerned, respondent asserts that the evidence of record is
insufficient to establish the FAR violations alleged. He further
contends that, even if the Admnistrator's charges can be found
to have been substantiated, the inposition of a 45-day suspension
of his ATP certificate is too harsh a sanction for such FAR

vi ol ati ons.

The Adm nistrator has submtted a reply brief, in which he
urges the Board to affirmthe initial decision.

Upon consi deration of the briefs of the parties and the
entire record, the Board has determ ned that respondent's appeal
shoul d be denied, and the Adm nistrator's order of suspension and
the law judge's initial decision should be affirned.

Wth respect to the procedural issue raised on appeal, the
Board finds no nerit in respondent's contention that the
Adm ni strator's conpl aint shoul d have been di sm ssed. In this
regard, we note the follow ng chronol ogy of pertinent events:

January 31, 1989: The Admi nistrator issues his order

suspendi ng respondent's ATP
certificate.

February 7, 1989: Respondent files a notice of
appeal with the Board's Ofice of
Adm ni strative Law Judges and
serves the Administrator with a
copy t hereof by mail.

February 10, 1989: The Admi nistrator receives that copy
of respondent's notice of appeal.

February 14, 1989: The Administrator files a copy of
hi s order of suspension as the
conplaint in this case.
Wi | e respondent argues that the Adm nistrator did not

conply with Rule 31(a) because the conplaint was filed nore than
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5 days after his notice of appeal was served--i.e., nailed to
the Adm nistrator--we must point out that we have previously
construed that rule as directing the Admnnistrator to file the

conplaint within 5 days of his receipt of the notice of appeal.”’

As the Adm nistrator filed his conplaint wwthin that tinme frane,
the Board finds no error in the denial of respondent's notion to
di smiss.®

Turning to substantive matters, the Board believes that the
record contains sufficient evidence to sustain the FAR viol ations
all eged by the Admnistrator. In this regard, we note that it
has been acknow edged that the aircraft's center fuel tank gauge
bore an "inoperative" placard. At the hearing, both of the
avi ation safety inspectors who conducted the Wndsor Locks ranp
i nspection testified that respondent, when initially asked why
that placard was there, replied that it was because the gauge--

rather than the fuel tank--was inoperative.” One of those

°Admi ni strator v. Kortum 3 NTSB 1031, 1032 & n.3 (1978).
Such an interpretation of Rule 31(a) stenms fromthe fact that,
under that rule, the 5-day tine period for filing the conpl aint
begi ns not when the Adm nistrator is "served" with respondent's
notice of appeal, but when that docunent is "filed upon” him

‘W note that respondent has, in his appeal brief, suggested
t hat the Hooper case decisions (Hooper v. NTSB, 841 F.2d 1150
(9th Gr. 1988), and, on renmand, Admi nistrator v. Hooper, NTSB
Order EA-2781 (1988)), should be applied to require dism ssal of
|ate-filed conplaints in the absence of a show ng of good cause
for such lateness. |In view of our determ nation that the
conplaint in this case was tinely filed, we need not reach the
question of whether the good cause standard set forth in Hooper,
whi ch concerned rul es governing appeals of initial decisions to
t he Board, should be applied to Rule 31(a) as well.

"The inspectors di scovered the fuel tank inoperative placard
on the cover of the aircraft maintenance | og book (a photocopy of
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i nspectors, who continued questioning respondent in Continental's
operations break roomshortly thereafter, also noted that, during
such questioni ng, respondent displayed no awareness of either the
nature of the fuel tank's defect or what renedial steps were
necessitated because of that problem That inspector further
related that respondent infornmed himthat the center tank fue
boost punps had not been operated during the flight from Newark
to Wndsor Locks and did not indicate that respondent provided
any reason for this. Such evidence anply supports a finding that
respondent was not sufficiently famliar with his aircraft before
comrencing the flight in question® and that he, therefore,
committed the FAR violations alleged.® Al though respondent
controverted nuch of the above cited evidence during the course
of his testinony, the | aw judge found the inspectors' testinony

(..continued)
which is Ex. A-1l) subsequently during the course of the ranp
I nspecti on.

In this regard, we reject respondent's assertion (see
Respondent's Br. 11-12) that information obtai ned subsequent
to the conpletion of a flight cannot provide a basis for a
determ nation that an airman was unfamliar wth flight-rel ated
data prior to takeoff. The adoption of such a view woul d not
only require the exclusion of relevant and probative information
in cases such as this, but could also serve to conprom se air
safety by effectively imting the Adm nistrator's capacity to
i nvestigate and prosecute potential FAR viol ations.

In addition to supporting a § 91.5 violation, the above
cited evidence tends to bolster a finding of carel essness on the
part of respondent in the operation of his aircraft, in violation
of 8 91.9. Moreover, the establishnent of a 8 91.5 violation
here is sufficient to warrant a finding of a 8 91.9 violation on
a derivative basis. See, e.q9., Admnistrator v. Cory, NISB O der
EA- 2767 at 6 (1988); Admnistrator v. Dutton, NISB Order EA-3204
at 6-7 (1990); Admi nistrator v. Thonpson, NTSB Order EA-3247 at 5
n.7 (1991).
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to be nore credible,” and we will not disturb such a finding on
appeal .

Regardi ng the issue of sanction, while respondent has
contended the inposition of a 45-day suspension of his ATP
certificate is unduly harsh, the Board does not believe that such
a suspension is unreasonable in light of the FAR viol ations
establi shed. Consequently, we will not reduce the suspension

ordered by the Adm nistrator and sustained by the | aw judge in

this case.

ACCORDI N&Y, IT IS ORDERED THAT:

1. Respondent's appeal is denied;
2. The initial decision is affirnmed; and
3. The 45-day suspensi on of respondent's ATP
certificate shall begin 30 days fromthe
date of service of this order.™
VOGT, Chairman, COUGHLIN, Vice Chairman, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order. Menber LAUBER did not participate.

YSee Tr. 100.

“"For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR § 61.19(f).



